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The issues are: (1) whether appellant has established that she sustained an emotional
condition causally related to compensable factors of her federal employment; and (2) whether the
Office of Workers' Compensation Programs properly denied appellant’ s request for a hearing.

In the present case, appellant filed a claim on April 21, 1998, alleging that she sustained a
traumatic stress disorder as a result of her federa employment. Appellant stated on the claim
form that her new supervisor arrived with a preconceived agenda to destroy appellant’s career,
that she was not transferred or detailed as per her request and that she was subject to a
discriminatory, hostile, harassing work environment.

By decision dated October 6, 1998, the Office denied appellant’s claim on the grounds
that the evidence failed to establish a compensable work factor. In aletter dated and postmarked
November 6, 1998, appellant requested an oral hearing on her clam. By decision dated
December 10, 1998, the Office’s Branch of Hearings and Review determined that appellant’s
request was untimely and, therefore, she was not entitled to a hearing as a matter of right. The
Office further stated that the issue in the case could equally well be addressed by requesting
reconsideration and submitted new and relevant evidence.

The Board has reviewed the record and finds that appellant has not established an
employment-related emotional condition.

Appellant has the burden of establishing by the weight of the reliable, probative and
substantial evidence that the condition for which she claims compensation was caused or



adversely affected by factors of her federal employment.® To establish her claim that she
sustained an emotional condition in the performance of duty, appellant must submit: (1) factual
evidence identifying employment factors or incidents alleged to have caused or contributed to
her condition; (2) medical evidence establishing that she has an emotional or psychiatric
disorder; and (3) rationalized medical opinion evidence establishing that the identified
compensable employment factors are causally related to her emotional condition.?

Workers compensation law does not apply to each and every injury or illness that is
somehow related to an employee's employment. There are situations where an injury or illness
has some connection with the employment but nevertheless does not come within the coverage
of workers' compensation. These injuries occur in the course of the employment and have some
kind of causal connection with it but nevertheless are not covered because they are found not to
have arisen out of the employment. Disability is not covered where it results from an
employee' s frustration over not being permitted to work in a particular environment or to hold a
particular position, or secure a promotion. On the other hand, where disability results from an
employee’s emotional reaction to his regular or specially assigned work duties or to a
requirement imposed by the employment, the disability comes within the coverage of the Federal
Employees Compensation Act.?

In the present case, appellant alleged that actions by her supervisor contributed to an
emotional condition; she briefly referred to a discriminatory, hostile and harassing work
environment and a denial of a request for a transfer. The Office requested, by letter dated
June 30, 1998, that appellant submit additional evidence regarding her claim. With respect to a
claim based on harassment or discrimination, the Board has held that actions of an employee’s
supervisors or coworkers, which the employee characterizes as harassment may constitute a
factor of employment giving rise to a compensable disability under the Act. A claimant must,
however, establish a factual basis for the claim by supporting the allegations with probative and
reliable evidence.* An employee's alegation that he or she was harassed or discriminated
against is not determinative of whether or not harassment occurred.® The Board also notes that
an administrative or personnel matter will not be considered a compensable factor of
employment unless the evidence discloses that the employing establishment erred or acted
abusively.®
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There is no indication that appellant submitted supporting evidence in this case.’” The
evidence submitted from the employing establishment, which includes statements from
appellant’ s supervisor and coworkers, does not support appellant’s claim.

In the absence of any probative evidence of harassment, discrimination, or error or abuse
in an administrative capacity, the Board finds that appellant has not established a compensable
work factor in this case. Since appellant has not established a compensable work factor, the
Board will not address the medical evidence.®

The Board further finds that the Office properly denied appellant’ s request for a hearing.
Section 8124(b)(1) of the Act providesin pertinent part:

“Before review under section 8128(a) of this title, a claimant for compensation
not satisfied with a decision of the Secretary under subsection (a) of thistitle is
entitled, on request made within 30 days after the date of the issuance of the
decision, to a hearing on his claim before a representative of the Secretary.”®

As section 8124(b)(1) is unequivocal in setting forth the time limitation for requesting a
hearing, a claimant is not entitled to a hearing as a matter of right unless the request is made
within the requisite 30 days.’°

In this case, appellant disputes that the date of the Office’s decision was October 6, 1998,
because the date was altered by handwriting without being initialed. The decision does contain a
handwritten “6,” but it is clearly legible and there is no evidence that it does not accurately
represent the date of the decision.* The record, therefore, contains a decision that is dated
October 6, 1998, with no probative evidence presented that any other date is appropriate as the
date of issuance in this case. The Board, therefore, finds that October 6, 1998 is the date of
issuance of the Office decision. Appellant had 30 days from October 6, 1998 to submit a timely
request for a hearing. In this case, the letter and postmark date of the hearing request was
November 6, 1998, which is 31 days after the issuance date. Accordingly, the Office properly
found that appellant was not entitled to a hearing as a matter of right.

Although appellant’s request for a hearing was untimely, the Office has discretionary
authority with respect to granting a hearing and the Office must exercise such discretion.? In
the December 10, 1998 decision, the Office advised appellant that it had considered the matter in
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relation to the issue involved and the hearing was denied on the grounds that appellant could
resolve the issue by requesting reconsideration and submitting relevant evidence. This is
considered a proper exercise of the Office’s discretionary authority.** Thereis no evidence of an
abuse of discretion in this case.

The Board notes that the record contains a decision from the Office’ s Branch of Hearings
and Review dated April 21, 1999, issued while the Board had jurisdiction over the case. In
accord with the Board’ s holding Douglas E. Billings, this decision is null and void.*

The decisions of the Office of Workers Compensation Programs dated December 10 and
October 6, 1998 are affirmed.

Dated, Washington, D.C.
May 12, 2000

David S. Gerson
Member

Willie T.C. Thomas
Alternate Member
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Alternate Member
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